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Mﬂr. Aves:

(X11. Rev. Stat. 1973, ch. S,
| , yave asked several specific questicns,

one of whih\ is whethgr/the Attorney General of the State of
| Xllinois ' e Illinois Soybean Program Mati_ng
- Board if legal action were takem against it, Implicit in this
qu«ueu is also the question whether it is the duty of the
Attorney Gammx to advise the Program Operating Board. Because
Iamofthoopi.nimthatitumtmydueytoa&viaeoxmpmaem
the Program Operating Board, I am unable to answer your other




questions and do not list them.

The duties of the Attorney General are set forth in
"AN ACT in regard to attorneys general and state's attorneys®.
(111, Rev. Stat, 1973, ch. 14, par. 1 gt seq,) Section 4 of
that Act provides that it is the duty of the Attorney General
to defend all actions and proceedings against any State officer
or to consult with and advise State officers. The Attorney
General also has broad common law powers, including that of
baing the sole official legal advisor and legal representative
of the boards, commissions and departments of State government.
Eercus v. Rupsell, 270 Ill. 304 at 342.

While the General Assembly by statute may impose
a Guty on the Attorney General which 4did not exist at comnon
lav, the statute establishing the Program Operating Board
does not provide that the Attorney General shall represent and
advise you. It is, therefore, necessary to determine whether
the members of the Board are State officers. In State Bd, of

Agriculture v. Brady, 266 Ill, 592, the Suprems Court held that

members of the State Board of Agriculture were not officers of
the State. (See also The People v. Brady, 277 Ill, 124.)

This was so even though in a prior deé!.cm (Minsar v. State
289 I1l, 549), the Supreme Court had held
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that the Board was a State agency. Menbers of the State Board
of Agriculture were elected by delegates or alternates chosen
by the several agricultural societies in the counties where
such societies existed and by the board of supsrvisors or the
mtybwdin@umﬁn%m»awwuw. The
cwte stated at page 597s |

" % @ qhe simatim presents the alternative
that either the manbers of the State board are not
officers of the State and have no or functions
as officexrs, or the act is unconstitutional and
void and the board has no 1 existance, s«m
22 of m:ou 41:£mmm mm pmmu ‘
m e of any grTan any corporvation,

tton or individual any special or exclusive
pri.vuwc. or se, and the power of
amtntmat to publie cﬂm is an attrilute of
, nty. Such a power is a vileqaarfamuu
mmtm g to citizens generally by oommon right,
and it cannot he conferred upon mtmmx ties
or other voluntary associations or individuals,
1f such associations could appoint officers of the
State under the name of thse State Board of Agricule
ture, they eould be authorized to momt nmry public
oﬂmx areated by statute, which
ﬁorhﬂt.. This question was settled in m m ot
' i 5 N .x;;\.u:.._ ) 183 I1l. 326. wvhere an act PEO-

pactors of produce, exercising the

ma of utt&mn. should be composed of mhu'-
of the 11linois State Horticultural Society,
Iilinoia State Dairymen's Association, and oﬂm:

go:i:uim. was declared unconstituticnal and void.
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Similarly, the members of the Program Operating Board are elect~
ed by the individual soybean producers in this State. Although
all soybean producers eligible to vote may not be members of

a pri#ate agssociation, there would seem to be no distinction
between a group of individuals organized after they were
authorized to implement a cooperative marketing program for
soybeans and a previously existing private asiociatinn.

While section 22 of article IV of the Illinois Consti-
tution of 1870 was not specifically included in the Illinois
Constitution of 1970, section 13 of article IV of the 1970
Conats.tution provides: |

“The General Assembly shall pass no special

;:d:o ﬁggulzzbﬁ?" méa: ;::e::lo{aﬁab:r

g:giggagag:tzsgi::::é:‘dhall be a matter for
The explanation of this provision (8.H.A. Const, art. xv; sec.
13, Constitutional Commentary) states that it was meant to |
encompass most, if not all, of the several prohibiﬂbxis vagainat :
special or local legislation in the Constitution of 1870,

Even if the specific provision is not encompassed
within the new Constitution, the delegation by the General
Assenbly of the sovereign power of electing State officers to
private citizens would be subject to other comstitutional
v. Brady, supra,

considerations. In 8t:
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the Supreme Court stated that "the power of appointment to
public é!ﬂee is an attridute of sovereignty". (Page 397 quoted
- sbove.) In Bouse v. Thompsen, 228 Ill. 522, the Supreme Court
quoted with approval, a statewent from People v. Bennett, 29
Mich. 451 (1874): “It is imposaible to sustain a delegation of
any sovereign power of govmmwt ho private citizems, or to
Justify their asswiption of it*. If the constitutionality of
the Act is to be sustained, mmnbannfmnoardeamtbo
considered State o!tims

Purthermore, if the members of the Program Operating
Board were to be considered State officers, the provision in
section 4 of the Act (Ill., Rev. Stat. 1973, ch. 5, par. $54),
which authorizes the compensation of the members of the Board
to be established in the maxketing program adopted by soybean
producers, would be of doubtful constitutionality. Section
21 of article V of the Illinois Constitution of 1970 provides
‘that "officers of the executive branch shall be paid salaries

-aly ; . . (emphasis added.)

There ie no specific legislative intent shown in the
Act that members of the Board are to be considered State officers.
Rather, it appears from the Act that the involvement of the
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State with the opexation of the Board is o be minimal. The
Board does have authority to employ persomnel and contract for
sexvices, which I believe would include the authority to hive

an attorney, Only the Director of the Department of Agriculture
is specifically given any duties in regard to the Board,

and these sppear to be ministerial. The Board, once established,
is authorized to implement the marketing program for Illinois
soybeans and to collect and expend assessments without further
action by the State. The Act anticipates that the Board will
operate without appropriation from the Genexral Assembly.

Although I am of the opinion that members of the Program
Operating Board are not State officers, I have considered this
question only in regard to whether I have the authority or duty
to advise and represent the Board. Whether the Program Operating
Board is a State board or agency for other purposes under particu-
lar statutes, depmds on the various deﬂnitims of State board
or agency as used in the particular statutes,

| Vw truly yours,

ATTORENEY GENERAL




